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APPENDIX J. 


"A FURTHER CONTINUATION OF THE HISTORICAL 
AND LEGAL SUMMARY OF 


ANNEKE JANS BOGARDUS AND HER 
NEW AMSTERDAM ESTATE 
PAST AND PRESENT 


At the annual election of Church-wardens and 
vestrymen of Trinity Church Corporation, held 
April 7, 1702, David Jamison was one of the ves- 
trymen elected, and it is said that he was the prin- 
cipal formulator of the document later known as 
the Queen Anne grant of 1705, and the northern 
boundary of which was left open and undefined. 

Lord Cornbury was appointed to succeed Gov- 
ernor Bellamont, June 13, 1701, and commissioned 
September 9, 1701. Governor Cornbury arrived 
at New York City, May, 3, 1702. (per Dix History 
of Trinity Church, pp. 136-137.) 


Lord Cornbury received from Queen Anne a 
' Commission, and two sets of instructions. These 
latter have never been printed. The historian, 
Broadhead, failed to secure copies of them, for 
some reason, when he was in England collecting 
all civil documents relating to New York. Cur- 
iously enough, however, the originals have found 
their way here, and are now in possession of a priv- 
ate individual. The Commission of Governor 
Cornbury is dated December 5, 1702. (See Ec- 
Clesiastical Records of the State of New York, 
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Vol. 3 page 1489). Nevertheless, and regard- 
less of the date of his Commission, he re-leased the 
lands to Trinity Church in May, 1702. 


TRINITY CHURCH AND THE KING’S FARM 


The King’s Farm had been first leased to Trin- 
ity Church by Governor Fletcher, in 1697. Gov- . 
ernor Bellamont had secured the annulling of that 
lease in 1699. Lord Cornbury, in May, 1702, re- 
newed the lease to Trinity Church during his term 
of office, at an annual rental of sixty bushels of 
wheat. (See Ecclesiastical Records of the State 
of New York, Vol. 3, page 1496). 


At a meeting of the Vestry held August 6, 1702, 
the following is noted: | 


“Mr. Vesey and Mr. Wenham reported 
that Mr. Clarkson, deceased, one of the ten- 
ants of the King’s Farm, before his death, 
and after the granting of a new lease from 
the Right Honorable Edward, Lord Vis- 
count Cornbury, did relinquish his right in 
the lease thereof to the Church. Captain 
Wilson, in consideration of a piece of Plate, 
to be given him by the Corporation of Trin- 
ity Church within twelve months next en- 
suing, doth surrender his interest and right 
in the said lease for the Farme, to come to 
the Church, and bears the charges he has 
been at, in defending and maintaining the 
Church’s right thereto.” Also:— 


“Tt is agreed by this Board that George 
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have been re-let to him in 1703, because he was the 
tenant of the farm in 1705, and is so mentioned in 
the body of the draft of the reputed Queen Anne 


grant of that year. 


The Archives of the Society for the Propagation 
of the Gospel, Vol. 1 page 171, as quoted by Dix 
‘1 his History of Trinity Church, page 145, the 
minutes of the Vestry of February 19, 1703, is set 
forth as follows in part: 


“Tt being moved which way the King’s 
Farm, which is now vested in Trinity 
Church, should be let to farme. It was 
unanimously agreed that the Rector and 
Church Wardens should wait upon my 
Lord Cornbury, the Governor, to know 
what part thereof his Lordship did design 
towards the College which his Lordship 
designs to have built; and thereupon to 
publish placards for the letting thereof at 
the public outcry to the highest bid- 


dey. wer 


“The Queen has a farm of about thirty-two 
acres of land, which rents for thirty-six 
pounds per annum; tho the Church Ward- 
ens have petitioned for it, and my Lord four 
months since gave promise of it, the pro- 
ceedings has been so slow that they begin to 
fear the success wont answer the expecta- 
tion. I believe that Her Majesty would 
readily grant it to the Society for the ask- 
ing. (Society for the Propagation of the 
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Gospel). New York is the centre of Eng- 
lish America and an appropriate place for 
a College and that farme in a little time 
would be of considerable value, and it is a 
pity such a thing should be lost for want 
of asking, which, at another time, wont be 
so easily obtained.” i 


Mr. Dix, in his History of Trinity Church, Vol. 
{ page 146, goes on to say as follows: 


“The piece of land alluded to was sold by 
the heirs of Anneke Jans, under the pro- 
’ vision of her will, to Governor Lovelace in 
1670. It was transferred to the Duke of 
York in 1674. It was subsequently granted 
to the colonial Governors by the Crown, 
1674, as a perquisite of their office. Gov-. 
ernor Fletcher leased this farm to Trinity 
; Church in 1697. Bellamont annulled this 
lease in 1699, but Lord Cornbury renewed 
this lease in 1702. On June 27, 1/704, an 
act was passed, ‘granting certain privileges 
and powers to the Rector and Inhabitants 
of the City of New York, in Communion 
of the Church of England as by law estab- 
lished. Among other privileges was that 
of holding lands, tenement, etc., and of 
leasing, demising and improving the same 
to the benefit of the Church and other pious 
uses. Under the provisions of that act, and 
upon the recommendation of the Governor 
the farm was given to Trinity Church in 
fee, by royal patent, November 20, 1705, 
: charg 
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AS ‘regards: the aboves quoted: statement concern- 
ing. ‘the "Oudents: “Farmes4te cant be rsaid that her 
garden ‘of thiFéy-2wU cerey lay toe the south? of fie 
Trinity Church yard, while’thesfarmé of: Anneke 
Jans Bogardas -was. to; the, Morth, of the. King’s 
Farm, and above! Warren, Street, ; and the. latter 


FL I36 
contained , Sixty; two, acres, a q 
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The act of. the Colonial Legislature, of Tupe Zi, 
1704;:was meant; to,establish; upon; a firmer, basis, 
the Chaffenof Frinity. Church, of 1697, and also 
to>settles the titles tq; the,. Church-yard. and. burial 
ground “that: the Ghurch,had, pacquired before it 
was)incorpétateds 1; Phe,act, of _ Jane. A/. 1704 was 
repealed, chowever,;;on tApril 17,,1784,. by. an act 


of: Colonial ay mh ewf that date; i 
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“On. page 149 6P his Book] Me! Dix:seems to 
cétitra dict t himself !by'Shyi Sethatithe: ‘Anneke Jans 
Bogardus' farm ef?! ‘about’ sixtystwasacres were 
granted ts! thi8® Jarisent! and wifesabouf 16. . 
Manhattan ‘T stand) west’ of. Broadway. and, aml 
of Warten Street” !lThis tbeéame!knoivnoas the 
Anneke "4 ans! {2th Sarid ‘subsequently’ ds; the: Dom- 
inie’s'Parni dr Bouwerle. 2iasl gaiblod to 

“Dg ‘Summary « oat _Aeeauit} Fendere ed “by Wil- 
liam IV ESEY), Rector, in 1; 1704? tinder! thé tiead of 


“Benefaetio ans af Trinity’ rCiiiet Of NeW York” 
we asad, as fol lows, under eauoted head : 
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have been and are still at in raising the Edifice 
and Steeple to that perfection they designed it, 
hath been graciously pleased to recommend to 


~ her Majesty, the Queen, that it may please her 


Majesty to bestow a Farm within the bounds of 
the said City, known by name of the King’s Farm, 
to the use and benefit of the said Church, with 
half an acre of ground adjoining to the said 
Church designed by his Lordship for a Garden 
and a house to be built for the said incumbent.” 
(See Ecclesiastical Records of the State of New 
York, Vol. 3 page 1552). : 


Because of the favor of Lord Cornbury toward 
the Trinity Church Corporation, and in accord- 
ance with the above quoted, the draft of the re- 
puted Queen Anne grant of 1705, was formulat- 
ed by officials of the Trinity Church Corporation, 
it is said, and the instrument was so drafted, in the 
leaving open the northern boundary line of the 
same, that lands to the north of the King’s Farm, 
and not properly a part thereof, could later on 
be absorbed. (See bill of Complaint of Jonas 
Humbert against the Trinity Church Corpora- 
tion, as set forth in Wendell, book 24, and trans- 
cribed in part in the book “Anneke Jans Bogard- 
us and Her New Amsterdam Estate, Past and 
Present,” by Wikoff, page 165). 


-Accordingly, the following is a matter of rec- 
ord: | | 
COUNCIL JOURNAL. Cornbury, Governor. 


A Patent to Be Prepared, to Give Trinity 
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Church the Queens Farm. 1705-July 5. Ordered 
that a warrant issue to the Attorney General to 
prepare letters-patent to the Rector and IJnhabi- 
tants of the City of New York in communion of 
the Church of England as by law established, for 
the parcel of land commonly known and ‘called by 
the name of the Queen’s Farm, and also for the 
lot of ground lying and being in the City of New 
York, near to Trinity Church, commonly called 
and known by the name of the ‘“‘Queen’s Garden”. 
1709-September 26. Confirmatory act. (See Ec- 
clesiastical Records of the State of New York, 
Vol. 3 page 1590). 


A footnote to the above quoted, (namely, an as- 
teroth after “Queen’s Garden’’) says, “this was 
the famous Anneke Jans Property” (meaning the 
“Queen’s Garden’). 


As to the location of the “Queen’s Garden”’, 
reference should be made to the draft of the 
Queen Anne grant, in the body of which instru- 
ment it is specifically stated therein that the 
“Queen’s Garden” lies to the south of the Trinity 
Church burial ground. (See Queen Anne grant 
instrument, “Anneke Jans Bogardus and Her New 
Amsterdam Estate Past and Present.” Page 115, 
by Wikoff). 


John A. Dix was a vestryman of Trinity Church 
from 1849 to 1855, and if any one knew of the 
physical construction and boundary lines of the 
“Queen’s Farm” and “Queen’s Garden”, he surely 
would know. However, the fact of the matter is, 
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that the Anneke Jans Bogardus lands were to the 
north of the Crown lands, or from Warren Street 
north, and it has-not, nor can it be shown, it is 
contended, that they were ever properly a part of 
the Crown lands, nor a part of the Queen Anne 
grant of 1705, notwithstanding that the claim was 


made by the Trinity Church Corporation in past 


trials, that the Bogardus lands came to them with 
the Queen Anne grant of 1705 but this claim was 
made without due regard to the facts in the case, 
it would appear, and for some reason that is not 
apparent, and does not seem justified, their claim 
was allowed to prevail. 


Subsequent to the reputed Queen Anne grant 
of 1705, the following quoted is a matter of rec- 
ord, regarding the proceedings of the Board of 
Trinity Church. 


“1706— The Board of Trinity Church 
orders ‘that Captain Matthews hold and 
enjoy the Garden called the Queen’s Gar- 
den, granted to the Church by his Excel- 
lency the Lord Viscount Cornbury for sev- 
en years, if he so long live, if the same be 
not demanded by the Church Wardens for 
the time being, to erect a house thereon for 
the incumbent of Trinity Church. Upon 
the condition that the said Garden be plant- 
ed and improved with good choice fruit 
trees, and be laid out in walks according to 
the approbation of the Church Wardens 
for the time being and leave the same im- 
provements and the fences in good repair, 
9 ; 
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when surrendered, and also level and make 
the passage lane or way that leads from the 
Broad way between the Churchyard and 
said Garden to the North River by the lo- 
Cust trees standing by the said River’.’— 
Church Records. 1.58—also Dix, Vol. 1 
page 164. 


The above quoted proves beyond the peradven- 
ture of a doubt the location of the Queen’s Gar- 
den, namely, on the south side of Trinity Church 
and burial ground, because the “passage lane or 
way that leads from the Broad way between the 
Churchyard and said Garden to the North River 
(Hudson)” is the present Rector Street, while the 
Anneke Jans Bogardus lands lay to the north of 
Warren Street. | 


In Appendix I, it was set forth in detail regard- 
ing Queen Anne confirming the annulling and re- 
straining act of 1699, and also set forth her an- 
nullment of the Cornbury act of 1702, wherein 
he sought to annul the act of 1699,and through 
the above quoted acts of the Queen the reputed 
Queen Anne grant of 1705 became non-existent, 
and as further regards its non-existence, the fol- 
lowing transcribed should be noted : 


TRINITY CHURCH TO THE BISHOP OF LONDON 
CONCERNING THE QUEEN’S FARM 
June 2, 1708—Trinity Church takes the follow- 
ing action. 


The Assembly having taken action hostile to the. 
Church, a letter to the Bishop of London was pre- 
10 
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pared by the Vestry of Trinity Church and read 
June 17, 1708. The Assembly had voted * * * 
That no Governor thereafter should have power 
to grant or demise for longer time than his own 
Government, the said Farm and Garden, as being 
amongst other things, the Denison of Her Majes- 
ty’s Fort in New York, and declares all other 
grants of said Farm and Garden to be void IPSO 
FACTO, but Governor Cornbury had this act re- 
pealed. (His attempted act of November, 1702). 


The letter then gives the financial condition of 
the parish, and then continues as follows: 


“The Acts of the Assembly of this Province 
being transmitted for Her Majesty’s Royal 
assent or disallowance. We are lately in- 
formed Her Majesty has been graciously 
pleased on some precedent consideration to 
approve and allow that Act made against 
the extravagant grants, and to repeal the 
other Act of Assembly, which did repeal 
the same (by which means we are appre- 
hensive the foundation of the Patent of the 
year 1705, granting the said Farme and 
Garden is like to be disputed. 


We devised said farm for five years at thirty 
pounds per annum which is not yet ex- 
pired, and upon the determination of the 
Revenues. We passéd a vote at our meet- 
ing in a full Vestry for payment of the 
_ . twenty-six pounds to Mr. Vesey for his 
house rent. Since the granting of this pat- 
| 11 
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ent (1705) for the Farme and Garden, we 
put the Garden into fence, and built there- 
in a stone wall which cost us upwards 
E of fifty pounds and have let it for ten years, 
without any rent, on condition to improve 
the same with fruit trees and walks against 
such time we shall be able to build a dwell- 
f ing house in the front thereof for our Min- 
ister. (Note—The Garden as above re- 
ferred to was the thirty-two acre tract lying 
to the south of Trinity Church yard and 
burial ground). If it be Her Majesty’s 
Royal pleasure the Farme or Garden, or 
both, should continue the denisons of the 
succeeding Governor, we readily submit to 
her gracious will and pleasure; but if Her 
Majesty’s Royal intention or purpose in af- 
firming and repealing of these two laws was 
for other good ends and purposes, we doubt 
not but what Her Majesty will be gracious-. 
ly pleased to give directions for settling us 
upon a surer foundation in the peacable en- 
joyment of ye said Farme and Garden.” 
(See Ecclesiasical Records, Vol. 3, page 
1704). 


The Queen was not graciously pleased to 
give directions for settling the Trinity 
Church Corporation upon a surer founda- 
tion in the peacable enjoyment of the said 
Farm and Garden: 


The instructions from Lord Bolingbroke in — 
1714, whereby the proceedings in Chancery 
12 
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against the Church for the collection of back rents 
due the Crown, did not settle the Church on the 
surer foundation desired. Nevertheless, Trinity 
Church Pamphlets, of the issue of 1846, and page 
44 of the same, heralds the instructions from’ Bo- 
lingbroke as a recognition and confirmation of the 
attempted grant of 1705, but which in no sense 
can thus apply according to the true intent and 
purpose of the instructions. 


It is well established as matters of record, that 
the Queen’s Garden lay to the south of Trinity 
Church yard and burial ground, and the Queen’s 
Farm, or the old Duke’s Farm, later the King’s 
Farm, lay between Trinity Place and Warren 
Street, and the Anneke Jans Bogardus lands lay 
to the north of Warren Street, but in past litiga- 
tions, the Trinity Church Corporation in their 
defense, claimed that all of the land from Battery 
Point to Christopher Street, and west of Broad- 
way, came to them through the Queen Anne grant 
of 1705, while in reality, there is not, and never 
has been, in point of fact, any such grant as the 
Queen Anne grant of 1705 since 1708, and even 
if such were the case, the Anneke Jans Bogardus 
lands were no part or parcel of such. 


It has been contended in litigations subsequent 
to the reputed Queen Anne grant of 1705, that 
the Colonial Legislature had the authority to con- 
firm their own Acts, and that the New York State 
Colonial Legislature could, and did, confirm and | 
legalize the heralded Queen Anne grant of 1705. 
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In this connection the following should be care- 
fully considered. 


EXTRACT FROM LETTER TO SECRE- 
TARY HEDGES FROM CORNBURY 
Sir: 

* * * Since the Revolution (1673) all the 
Governors have called Assemblies. * * * There 
is no Act of Parliament passed in England that 
gives them any such right (to General Assemblies) 
and I am well satisfied that they can claim no such 
thing by any Act of Assembly passed here, (New 
York State) so that it is purely the grace and favor 
of the Crown that allows them to have Assemblies, 
If that be so (which I think it is past dispute) 
then the Queen may certainly restrain the powers 
and authority of these Assemblies, within such 
limits and bounds, as she shall think fit, and I be- 
lieve if Her Majesty is not pleased to signify her 
pleasure how far they shall be at liberty to pro- 
ceed, they will be claiming new rights every day. 


* * * (See Ecclesiastical Records, Vol. 3 page 
1593). , 


Again— 


REPRESENTATION TO THE QUEEN FROM 
THE LORDS OF TRADE 


Dated at Whitehall, July 29, 1707. 


* * * That if the power of revoking grants be 
left to a Governor Council and Assembly, the Gov- 
ernor may have the choice of so many of the Coun- 
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cil, and have such an influence in having his own 
creatures returned, to be of the Assembly, that he 
may at any time act arbitrarily and unjustly in 
such revocations. | | 


That in this case no redress being to be had, 
otherwise than by complaining to the Crown of 
such undue elections, and the matter being to be 
proved by witnessess to be produced here, it will 
be so chargeable that few or none will venture 
upon a thing of that nature, so that justice will 
hardly be obtained. 


That His Late Majesty (the King) having sol- 
emnly declared under his great seal, that grants 
made by His Governors, with the advice of the 
Council, should be good and effectual against His 
Majesty, His heirs and successors, etc., it would 
lessen the Royal credit * * * (See Ecclesiastical 
Records, Vol. 3 page 1686). 


In order, evidently, that the foregoing decree of 
her predecessor, the King, might not be incumbent 
upon her, Queen Anne, in her instructions to Gov- 
ernor Hunter, dated December 27, 1709, and par- 
agraph 18 of the same specifically instructs that 
ALL acts be first submitted to the Queen for ap- 
proval before becoming effective, no Colonial 
Governor, therefore, nor his Council, nor any Leg- 
islative Assembly during the reign of Queen Anne, 
had the authority apart from her, to make grants, 
or cause legislation to become effective, that had 
not first been approved by her. Therefore, Gov- 
ernor Cornbury, nor his Council, nor the Colonial 
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Legislature, had any authority, in fact, to make 
or approve the pretended Queen Anne grant of 
1705, which grant was annulled by the Queen in 
1708. 

NOTE 


It has been shown herein and heretofore, that 
the Trinity Church Corporation were permissive 
tenants under lease, and paying rents as such, pre- 
vious to the pretended Queen Anne grant of 1705, 
and also shown that the Trinity Church Corpor- 
ation sub-let the lands for a period extending be- © 
yond the date of the attempted grant of 1705, and 
they were, therefore, tenants in 1705, under the 
lease of 1702, by virtue of their sublease, in 1703, 
when a new entry of the same premises was at- 
tempted in 1705, without going out of the old, 
(which they did not do, because the sub-lease to 
their tenant was not cancelled) in order to come 
in adversely on the new attempted lease, which 
in true point of law, cannot be done. 


It has been shown in Appendix I, that the Trin- 
ity Church Corporation were permissive tenants 
under lease, after the attempted Queen Anne grant 
of 1705, because the friends of Governor Hunter, 
in their Circular Letter No. 1714 to the Bishop 
of London, stated to him that Governor Hunter 
had let the Queen’s Farm to the Church, DUR- _ 
ING HIS STAY IN THIS GOVERNMENT, | 
moreover, in 1714, the Church was sued in ohare 
cery for rents due the Crown on the Farm, and all 
of the above is further proof that the claim of the 
Trinity Church Corporation, to entry and title, 
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through the Queen Anne grant of 1705, is false 
and unfounded, and the Anneke Jans Bogardus 
lands being no part of the Queen’s Farm or the 
Queen’s Garden, and therefore no part of the re- 
puted Queen Anne grant of 1705, the claim of 
Trinity Church Corporation advanced in past lit- 
igations, that their possession and title to the An- 
neke Jans Bogardus lands was thro that grant and 
adverse possession under the lapse of the law of 


limitations, is likewise false and unfounded, be- 


cause adverse possession will not run against the 
heirs of Anneke Jans Bogardus, under the circum- 


stances, it is said. 
* * & 


On page 157 of the book ‘“‘Anneke Jans Bogard-_ 
us and Her New Amsterdam Estate Past and Pres- 
ent,” by Wikoff, attention is called to the Act of 
the New York State Legislature, October 23, 1779, 
by which Act all Crown property that previous 
to the 9th day of July 1776, did vest in the Crown 
of Great Britain, were thereafter to be vested in 
the people of the State of New York. 


Evidently in accordance with the above quoted 
Act, the people sued the Trinity Church Corpor- 
ation for the recovery of a lot on Murray Street. 
and this case finally got to the Supreme Court of 
the State of New York, where it was decided in 
favor of the defendants because of the lapse of the 
law of limitation. The Bogardus lands were not 
as a part of this suit, moreover, the decision of the 
Court of Appeals that the Queen Anne grant was 
legal when the grant was made, does not make it 
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legal after the annullment Act of the Queen in 
1708; furthermore, the Bogardus lands cannot be 
shown as rightfully or legally a part of the Queen 
Anne grant. This Murray Street was between 
Broadway and West Broadway, north of Warren 
Street and east of the Bogardus Farm. 


The case was then appealed to the Court of Ap- 
peals, of the State of New York, where it was 
heard in 1860, the case having been first filed in 
1856, and the opinion and decision of the presid- 
ing Judge of the Court of Appeals, is especially 
interesting, in view of his interpretations, and is 
set forth in part, as follows: 


New York Court of Appeals—1860. 
The People versus the Rector, Etc., of Trinity 
Church Corporation. 


Suit to recover a lot on Murray Street. 
An appeal from the Supreme Court. 
Comstock, Ch. J. Presiding. 


His opinion and ruling as set forth in book 22, 
New York Reports, Court of Appeals, and page 
50, is quoted in part as follows: 


“In respect to this grant (1705) the plaintiff's 
insist that it was void, on the ground that it was 
made in opposition to the restrictive Act of 1699, 
which was approved in Council, and that it cannot 
be supported by the repealing Act of 1702, which © 
was disapproved in the same Council, (Queen’s) 
in 1708. But the Colonial statutes had the force 
of laws without the approval of the home govern- 
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ment, and until they were annulled or disap- 
proved. 


According to the uniform tenor of the Royal 
Charters and Instructions, the power of assenting 
to or with-holding assent from Colonia] statutes, 
was conferred on the Governors. 


After being enacted by the Provincial Legisla- 
tures and approved by the Governor, they were 
to be transmitted to the home government for ex- 
amination, with the proviso, however, that all such 
laws should be valid and binding until disapprov- 
ed and rejected by the Crown. (See instructions to 
Governor Dongan. Colonial Documents, Vol. 3 
page 331, also the Commission of Governor 
Fletcher, id, 827, vide, also Vol. 5 page 94.-392- 
also Smith’s History of New York, Vol. 1 page 
353, edition of 1833). 


The result then is, that the restriction upon the 
powers of the Governors, to make grants, con- 
tained in the Act of 1699, was repealed by the Act 
of 1702, and while this latter Act had the force of 
a law, the grant in fee to the Church was made. 
(1705) That grant being lawful when it was 
made, did not fail, or the rights under it become 
divested in consequence of the subsequent disap- 
proval of the repealing statute by the Queen in 
Council in 1708.” 

*& €© € 
NOTE 


The foregoing quoted part of the opinion of the 
learned judge, is entirely inconsistent it seems, and — 
19 
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untenable, and out of keeping with his acknowl- 
edgment of facts, and it appears self-contradict- 
ory withal, especially considering the known in- 
structions from the Crown to the Colonial Gov- 
ernors, because this judge admits that the Acts of 
the Governor and the Colonial Legislature are 
effective in law only until approved or annulled 
by the home government, and then he presumes to 
decide, that after annullment by the home govern- 
ment, they are effective as law, nevertheless, thus 
contradicting himself, it would seem, and as at- 
tempting to make the Acts of nee ener su-| 
preme over the Crown, notwithstanding anti 
instructions of record to the contrary, and which 
in the light of logical reasoning at least, seems 
erroneous and unfounded. 


’ 


As before quoted the presiding judge ruled in 
effect, that the Acts of the Governor and his Coun- 
cil, and also the Acts of the Colonial Legislature, 
were absolute regardless of whether confirmed by 
the Crown or not, while on page 53 of the above 
quoted book and opinion, this same judge rules 
to the contrary, evidently, and namely: 


“Tt is scarcely necessary to observe, that the 
opinion of a legislative committee, even 
when concurred in by the House of As- 
sembly, is not necessarily the law of the 
land.” (He evidently had in mind the re- 
port of the Legislative Committee regard- 
ing the title of the Trinity Church Corpor- 
ation). 
20 
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Thus from the above quotations, it can be seen 
that in one instance, the Court held that the Acts 
of the Governor and his Council, as well as the 
Acts of the Colonial Legislature, were absolute, 
regardless of any Act of the Crown, while in 
another instance he held to the contrary, evidently 
in accordance with the question as to whose ox was 
to be killed, or was concerned. 


Justice J. Welles, one of the members of the 
Court of Appeals, and sitting in the aforesaid 
case, dissented very learnedly, and at considerable 
length, to the opinion of the Court, sustaining the 
verdict of the Supreme Court, namely, that the 
action was barred by the statute of limitations, and 
on page 58, of the previously quoted book 22, of 
the New York Reports, Court of Appeals, he de- — 
livers himself in part as follows: 


“Tn an action by an individual, who should 
prove by competent evidence title in him- 
self to the premises in question, AT 
ANY TIME PRIOR TO THE COM- 
~MENCEMENT OF THE ACTION, 
and precisely such a possession in the de- 
fendant as was proved in this case, no one, 
I apprehend, would dispute the plaintiff's 
right to recover. The defendant under such | 
a state of evidence, would be put upon his 
own defense * * * (continuing on page 
60) the defendant is required to justify his 
possession by evidence sufficient to over- 


throw the plaintiff’s title. One of the ways — 


in which he may do this is by proving an 
aA 
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adverse possession for twenty years. What- 
ever his defense may be, the onus probani 
(burden of proof) is upon him. If he re- 
lies upon the defense of adverse possession, 
he must prove it, and no presumption will 
aid him, which arises from the fact of his 
being in popscssin at t the commencement of 
the action.’ 


The Supreme Court verdict was sustained and 
confirmed, nevertheless. The sustaining and con- 
firming by the Court of Appeals, of the verdict of 
the Supreme Court, must necessarily take us back 
to the year 1673, while England, France and Hol- 
land were at war in the Old Country, the Dutch 
in America took advantage of the opportunity that 
they had, and they re-captured New Amsterdam, 
which was done on July 29, 1673. (See page 98 of 
“Anneke Jans Bogardus and Her New Amster- 
dam Estate Past and Present,” by Wikoff). 


The Dutch held the retaken territory for sever- 
al months, and on February 9, 1674, in a treaty of 
peace with England, the territory was formally 
ceded back to England. 


The provisions of the treaty of peace as regards 
the matter in hand, are as follows: 


TREATY OF PEACE BETWEEN CHARLES II—KING OF 
ENGLAND, AND THE UNITED PROVINCES 
. OF THE NETHERLANDS ! 
Concluded at Westminster, England, Feb. 9, 1674. 


= ss =~ 
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Par. VI. “It is agreed and concluded, that 
whatsoever countries, islands, towns, ports, 
castles or forts, have or shall be taken on 
both sides since the time of the late unhappy 
war broke out, either in Europe or ELSE- 
WHERE, and before the expiration of the 
terms of the above mentioned for the ces- 
sation of hostilities, shall be restored to the 
former lord or proprietor, in the same con- 
dition they shall be in when the peace it- 
self shall be proclaimed. AFTER WHICH 
THERE SHALL BE NO SPOIL OR 
PLUNDER OF THE INHABITANTS, 
no demolition of fortifications, nor carrying 
away of guns, powder or other military 
stores, which belonged to any castle or fort 
at the time it was taken.” 


Par. VII. ‘That the treaty of Breda, concluded 
February 21, A. D. 1667, as likewise all 
other preceding treaties confirmed by 
that treaty, be renewed and remain in full 
force, as far as is consistent with the present 
treaty.” 


The Treaty of Breda was concluded the 21st day 
of February, 1667, and was promulgated at West- 
minster, England, August 20, 1667, in the reign 
of Charles the Second. 


Article II reads in part as follows: 


“That any lands, Islands, Cities, Forts, 
Colonies, on OTHER PLACES, whereso- 
ever situated, shall be taken from the Uni- 
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ted Netherlands, or recovered from them, 
and brought under our power after the 20th 
day of May, that they restore them all with- 
out any delay or excuse unto THOSE 
PERSONS WHO SHALL EXHIBIT 
LETTERS AND PATENTS, in such 
condition as they shall be found in, at the 
| time of the renewing of peace, without any 
diminution, detraction, waste, or embez- 
zlement whatsoever, upon pain of our high- 
est displeasure.” 


Article III. Treaty of Breda reads in part as 


follows: “Furthermore, that the aforesaid peace, 


friendship and alliance, may stand upon 
firm and unshaken foundations, and differ- 
ences may be cut off, itis further agreed that 
both parties or either of them, shall keep 
or possess hereafter, with plenary rights of 
sovereignity, property and possession, all 
such lands, places and colonies, (how many 
soever) as during this war, OR ANY 
FORMER TIMES BEFORE THIS 
WAR, they have by force of arms, OR 
ANY OTHER WAY WHATSOEVER, 
gotten or detained from the other party, 
and that altogether after the same manner 
as they had gotten and did possess them the 
20th day of May, last passed, none being 
excepted.” (The Treaty of Breda—1667— 
and the Treaty of Westminster—1674— 
were both confirmed by King William the 
Third, August, 1689). 
24 
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After the Treaty of Peace of February 9, 1674, 
and on the 6th. of August, 1674, Major Edmund 
Andros, who had been appointed the first colonial 
governor under the Duke of York after this treaty, 
received the instructions as set forth on page 105 
of the book “Anneke Jans Bogardus And Her New 
Amsterdam Estate Past And Present,” by Wikoff, 
and regarding the estate in America belonging to 
former Governor Lovelace. 


Governor Andros, it will be noted from the in- 
structions he received, was to inform himself what 
estate, real and personal that Francis Lovelace 
hath at that place (New York City), which hav- 
ing done, he was by due course of law, to possess 
himself thereof in the name of the Duke, and to 
his use. 


Governor Andros found the Bogardus lands un- 
der lease from Governor Lovelace to Dirk Seeken, ~ 
for three years, ending March 25, 1674, (See book 
“Anneke Jans Bogardus And Her New Amster- 
dam Estate Past And Present,” by Wikoff) (page 
92) and on the strength of this lease evidently, the 
Bogardus lands were confiscated, and reverted to 
the Duke of York, and inasmuch as the Bogardus 
lands were to the north of the DUKE’S FARM, 
‘and immediately adjoining thereto, they were evi- _ 
dently incorporated therein, but why the northern 
boundary line of the reputed Queen Anne grant 
of 1705 was left open and undefined, IF THE 
ABOVE WAS THE CASE, is not understood, 
nor why the treaty of peace of February 9, 1674, 
| 25 
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was so soon thereafter violated by a representative 
of the English Crown, and why the lands were not 
reverted to the original proprietor, or their heirs, 
in accordance with the treaty of peace, is also not 
understood, unless there was at that time some rec- 
ord of the alleged conveyance from the heirs to 
Governor Lovelace, dated March 9, 1670 (See 
book “Anneke Jans Bogardus, Etc.,” by Wikoff, 
page 84) a copy of which was produced 115 years 
after its alleged date, by a committee representing 
Trinity Church Corp., and advanced per their let- 
ter of Dec. 2, 1785. (See “Anneke Jans Pogardus, 
Ftc.,” “page 86, by Wikoff). 


The technical points now are: 


DOES THE PRESENT STATUTE 
OF LIMITATIONS RENDER NULL 
AND VOID A PREVIOUS TREATY 
OF PEACE BETWEEN NATIONS 
THAT HAD BEEN AT WAR, OR IS 
THE SANCTITY OF SUCH TREATY 
PARAMOUNT AT PRESENT? 


ALSO 


THE TRINITY CHURCH COR- 
PORATION HAVING ENTERED 
THE CROWN AND BOGARDUS 
LANDS UNDER A RE-NEWED 
LEASE FROM GOVERNOR CORN- 
BURY IN 1702, HOW CAN THEY RE- 
ENTER THE SAME LANDS IN 1705 

) 26 
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UNDER A NEW LEASE IN PERPET- 
UITY AND CLAIM TITLE AND 
POSSESSION THEREINUNDER 
WITHOUT GOING OUT OF THE 
OLD IN ORDER TO COME IN 
AGAIN UNDER THE NEW, and AD- 
VERSE TO THE LANDLORD, 
NAMELY, THE BOGARDUS HEIRS? 


And, again,—the Trinity Church Corporation 
have been shown as permissive tenants, and paying 
rent as such, both before and after the Queen An- 
ne grant of 1705, and so continued until 1776, 
where, then, is the legitimacy of a claim to entry 
and title under the reputed grant of 1705? 

Will the Statute of Limitations run against any 
and all of these exceptional points, may well be 
asked; furthermore, it must be admitted by all 
parties, that it was through the alleged convey- 
ance of 1670, from some of the heirs to Governor 
Lovelace, that the confiscation of the Bogardus 
lands was made possible, and took place secondly 
in 1674, under the administration of Governor An- 
dros, in accordance with instructions from the 
Duke of York, concerning the estate in America of 
Governor Lovelace, thus causing the Bogardus 
lands to be annexed to the Duke’s Farm. As to 
the legitimacy of all these transactions, it can be 
said that in 1670, the two orphan daughters of 
Fytje Hartgers, (third daughter of Anneke and 
Roeloff Jansen) were minor heirs, as well also as 

was Peter Bogardus, born in.1645, (he being the 
27 
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fourth son of Anneke, by her second husband, the 
Domiunie Everardus Bogardus) and aside from the 
illegitimacy of this alleged transport, for two rea- 
sons, namely, an attempt to show that the birth- 
rights of minor heirs could be bartered, and sec- 
ondly, Cornelius Bogardus, the second son of An- 
neke by her second marriage, was not a party to 
the transaction, and neither were his widow and 
her infant son, there have been minor heirs in 
every generation since the inception of this estate 
problem, and the law of limitations and adverse 
possession Cannot run against minors, nor any and 
all of the above cited instances, it is contended by 
legal authorities of competent and undoubted jur- 
isprudence. 


NOTE ONE. 


The present title of the Trinity Church Cor- 
poration to the lands formerly owned by Anneke 
Jans Bogardus, and now claimed by her living 
descendants, is based upon adverse possession, un- 
der the Statute of Limitations, and it can be seen 
why such is the case, when some of the incidents 
of the past are carefully considered. For in- 
Stance, the copy of the reputed Transport from a 
part of the heirs, was ACCIDENTALLY dis- 
covered in the ARCHIVES of the Trinity Church 
Corporation, one hundred and fifteen years 
AFTER the date of its reputed production orig- 
inally in 1670, and in this reputed transaction, one | 
of the principal heirs, namely, Cornelius Bogard- | 
us, the first, was not made a party to the transfer, 
and also the birthright of three minor children is 
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attempted to be transferred, (these minors have 
previously been named) ; consequently, when the 
land was confiscated by Governor Andros in 1674, 
and transferred to the Duke of York, it went to 
the latter with no title in fact, other than that of 
confiscation, to satisfy a debt owed the Duke of 
York by his former Colonial Governor Lovelace, 
who controlled the land as under a three-year 
lease to Dirck Seekers, and as regards the former 
Governor Lovelace, and his debts, it is interesting 
to note the following, quoted from “The Dutch 
and Quaker Colonies in America” by John Fiske, 
Vol. 2, pages 31 and 32, reading as follows, in 
part: 

‘“‘As no articles of capitulation had been 
agreed upon when New York surrendered 
to Admiral Evertson, (1673) and no fet- 
tering promises had been made, it was con- 
sidered quite right and legitimate to con- 
fiscate all English and French property 
found in the city * * * * 


“Those who suffered most were the 
friends and agents of the Duke of York, 
among them Lovelace, the ex-Governor. 


“This gentleman was of a speculative 
turn of mind, and he had bought up sundry 
snug bits of real estate, and parcels of chat- 
tels, but without always paying for them ~ 
upon delivery, so that quite naturally, he 
became involved in a labyrinth of debt * * * 
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“In 1670, he bought the greater part. of 
the “Dominie’s Bowery,” a farm of 62 
acres on the North (Hudson) River be- 
tween the present Fulton and Christopher 
Streets, and mostly west of West Broadway. 
Lovelace bought it of the heirs of Anneke 
Jans, the widow of the stout Dominie Bo- 
gardus. 


“The hitch in the transaction which after- 
wards opened the sluices of litigation, was 
the fact that one of the heirs did not join 
in the sale to Lovelace, (namely Cornelius. 
Bogardus, the first). But for that worthy 
himself (Lovelace) there was a more fatal 
hitch when the Dutch Governor, (Colve) 
confiscated this purchase with all the rest 
of his (Lovelace’s) property in New Neth- 
erlands. No sooner had Lovelace returned 
from Long Island to Manhattan after its 
capture by the Dutch, (1673) than his cred- 
itors arrested him for debt.” (The words 
in brackets have been poe by the present 
compiler). 


A study of the wording of the alleged transport, 
as set forth on pages 84 and 85 of the book “An- 
neke Jans Bogardus And Her New Amsterdam 
Estate Past And Present” by Wikoff, it can be 
noted that it is stated “for a valuable CONSID- 
ERATION, transported and made over unto the 
Right Honorable Francis Lovelace,” but it does 
not say that th VALUABLE CONSIDERA- 
TION was in HAND PAID; consequently, in 
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the light Of historical evidence as. previously:-quot- 
ed; and:judging from‘the propensities of. Governor 
Lovelace: to contract debts, the valuable considera- 
tidn was the-persdnal note af Colonel. Lovelace, se- 
cured ‘by firstien:upon,the land, which note. never 
having been*paid, no} title was; clear from, the Bo- 
gardus heirs; for thatsreason,-as: well, as, other rea- 
sons’ méntionedsnahd. no. title, was clear. from Love- 
lage; to, the Duke of, York, or clear from the Duke 
of. -York. to, his sister, Queen ‘Anne, nor ‘from’ the 
Queen: yc the, Trinity, Church. ‘Corporation, “con* ~ 
sequently; the. latter, has made . nO, Claim | to entry ® 
and. title. under, ithe: alleged transport | to Lovelace ® : 
In 1040, but have, instead. based, their ‘Claim to en® 
try; and, title, under the, reputed Queen ade grant 
of 1795, xv; hich: j in, itself i AS. non- existent “since 1708>8 
rye pesviouly, been ‘shown; the northern ‘ould 
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ery t80; 6 tats es the, ‘circumstances and’ sihfough? 
the lapse, jof time, Possession, and’ “title” could’ be 
claimed ;tg,. the, ‘Bogardus-lands, lying to ‘the’ north? 
of the Queen’s farm, rather than to claim thesé’ 
landé otherwise! “All i which deads zisto:a clearer 
undersfaniding! of? the’ Téply off Chnton: Roosevelt, 
when’ he’ was dskéd' What he thought*bfthe:title, of, 
the Trin nity’ ‘Chutch Corporation, and she-remarked, 
as follows," in 1885: 4f to dston myrode orig elosise 
dssiid notiz W io fiton od1 01 bast neao oily en 45 
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Broadway on the east, and the Hudson 
River on the west, with no limits on the 
north or south, and while this 1s so notorious 
that even the devils in Sheol, must laugh at 
the Rector, Church-wardens, and Vestry- 
men of Trinity Church for setting up a 
plea of possession in fee simple under such 
a grant, that has neither seal nor signature.” 


Notwithstanding the fact that the Trinity 
Church Corporation now have the former Bo- 
gardus lands in their possession, and the Courts 
of the past have justified them in their claims thru 
adverse possession and the expiration of the law 
of limitation, the fact remains that the present 
holders have no other title in fact, nor of an an- 
cient and authentic inception, as will appear from 
a map in the possession of the compiler, descrip- 
tive of the confirmation to the heirs by Governor 
Nicholls in 1667, and this possession was confirmed 
by the Treaty of Breda, and the latter Treaty was 
confirmed by the Treaty of Westminster in 1674, 
but the latter was violated six months after its date 
by Governor Andros, when the Bogardus lands — 
were confiscated for the Duke of York in 1674. 


The compiler also has in his possession a photo- 
stat reproduction of a surveyor’s blue-print (ob- 
tained from England) and made in 1755 by the 
surveyor of the City of New York, whereon no 
streets are shown north of Warren Street, but 
across the open land to the north of Warren Street, 
the surveyor has printed: “SWAMP OWNED 
BY ANNEKE JANS HEIRS.” He does not say 
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claimed by the heirs, but he does say OWNED by 
them, and if any one at that time (1755) knew 
anything about the exact status of the lard, "cne 
City Surveyor SURELY WOULD KNOW. 


NOTE TWO. 


We have not been able in nearly two years of 
research and investigation work, to discover any 
title vested in the Trinity Church Corporation to 
- the former Anneke Jans Bogardus lands, other 
than that claimed thru adverse possession, and the 
lapse of the law of limitation, as so decided by 
Courts of the past, and a claim to original entry 
under the reputed Queen Anne grant of 1705, re- 
garding which grant, Laura Elmendorf Skeels, in 
her article “Is Trinity A Squatter?” printed in 
Hearst’s Magazine for December, 1919, writes in 
_ part as follows: | 


“Tn 1705, it was ordered that a patent be 
prepared for the Queen’s Farm, and a lot 
of ground near the Church known as the 
Queen’s Garden, (Schuyler Colonial New 
York, page 351), accordingly, David Jam- 
ison, Recorder of the Province, and a Ves- 
tryman, PREPARED the QUEEN AN- 

NE GRANT. The choice of the author 


_ of this much disputed document seems un- - 


fortunate in the light of history, for altho a 
vestryman, he is said by Governor Bella- 
mont to have been a Scotchman by birth, 
and he was condemned in Scotland for 
blasphemy and burning the Bible, but in 
33 . 
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vd G 24 “Véditigation tofchis Sentence,‘ she! was ;.frans- 
Won a ‘<< ported ‘to this province,:and sbld as-a,Serv- 
aR: ant. “He! was a professed Atheist;, and, -had 

‘two Gives? VT hus,! the: Queen, anes ‘orant 
was prepared by a vestryman, himself of 
ae te dubious: éharactet ‘offered for recording by 
10 21ss¢ c’Thomas: iece denetics, yestrymany regist- 
Yas I5¥ PF TU by: the Secretary, of ;the. ,Proyince,. also 
Of nol Eroggy: wvestryman, and: upheld,,by,. the. Attorney 
1sdi0 _,2be Generaly likewise! a- syestryman..*, ay ue , and 
ont bas .acforz1S7 years ‘thereafter,.- persistent, efforts 
vd Pohis. siavere made by the: Church to,secure approv- 
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ee Skeels; in» Blears ‘Magazine for. December, 
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ba Ing eee we have an account ‘of ‘the’ orieit: “of the 
i : otis’ Queen “Atiné*gtant*of 1705; which, aside 
ot) i om ever being’ ‘approved bythe: ten: was an- 
i ulléd ‘by her in’ 1708, ithrough<her revocation of 
ia oh the" attempted: act of Governor: Cornbury of 1702, 
ee “7a and her confirmation of the restraining act of 1699, 
Th wherein: “all leases ‘on! *the Crowd lands for the fu- 
anes, were limited® “to ‘the time in-office of the Co- 
one “Toni A ial Governots; ‘Of other’ Créwn < representatives, 
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diridst sid and’ title’ was ‘desiréd insome manner, and 
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eee vidently’ and subsequent: Courtidécisions in favor 
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limitation, but none of which have we been able 
to find, produces an absolute and correct chain of. 
paper, or other ancient and authentic title, other 
than that created by the lapse of the law of limita- 
tion, and which has in the past been held as being 
sufficient, however, the question remains 


IS SUCH TITLE ABSOLUTE AND UN- 
ASSAILABLE IN VIEW OF THE FACTS 
IN THE CASE? 
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